The following is a proposal for a law to resolve the current issue concerning same sex marriages. 

The Problem: The United States currently uses a hybrid institution called marriage to serve two sets of distinct functions. 

1) Religious – A recognition from a religious institution that two people have promised to live their lives together.

2) Civil – A bundle of rights which legally recognizes the obligations and rights formed when two people make a commitment to sharing their lives. These would include but not be limited to:

a. The right to get insurance for ones partner (spouse) and family

b. The right to receive death benefits in the event that their partner dies

c. The legal standing as default beneficiary in the event of the partners death

d. The ability to visit their partner during a hospital stay as their partner

e. The ability to speak for their partner when their partner is not able to (consent in a medical situation)

f. The ability to seek damages when a partner fails to act in a responsible way (divorce)

g. The rights the partners have concerning children

h. Recognition on a persons drivers license or other identification that they are part of a permanent relationship with another person.

i. The ability to bring ones partner, who is a foreign national, into the United States as a spouse

j. Civil Recognition of a partnership by the amount of time two people live together in the same house sharing expenses. (Common law marriage)

k. The right for the children of the union to take the last name of either or both partner(s).

The problem at hand is the direct result of this hybrid relationship which exists based on tradition rather than law. This relationship in fact violates the sprit if not the letter of the law by failing to recognize the separation between church and state. 

The Solution: This proposed solution is to separate the two functions. As defined in this proposed law, a marriage would be defined as a religious recognition of a couples promise to live as a couple. The church would then be free to impose whatever conditions they see fit on this institution provided they do not violate local, state or federal law (including laws on discrimination). As the result of this law marriage would have no legal standing, whatsoever. If the couple wanted the bundle of right previously associated with marriage they would have to go through a 2nd ceremony, a civil union. The state would not be required to provide any documentation or paperwork recognizing this religious institution. It would be the responsibility of the church to provide this documentation if they find it necessary.

As defined by this law, a civil union would be a legal recognition, that a couple have agreed to live life together and support each other. The entire bundle of legal rights formally associated with marriage is now solely associated with the institution of Civil Union. No religious entity would have any input or rights pertaining to the institution of Civil Union, making the Civil Union compliant with the separation of church and state. Furthermore, to follow the spirit of the U.S. Constitution that “all people are created equal” any two people may enter into a civil union without regard to their race, religion, sex, gender, or any other classification used on people.

Implementation: All couples currently married and on record as being married through a US Government agency will have their status converted to that of a Civil Union, affording them all of the bundle of rights. Any couple who are married at the time this law goes into effect but not recorded with any US Government agency, would have the opportunity to apply for Civil Union status based on their marriage documentation for 1 calendar year after the law is passed. 

Immediately after this law is passed all local and state marriages performed for same sex couples or couples with a transgendered partner, which were declared invalid will be validated and recorded as Civil Unions under this law. Any person who is a member of one of these unions will have 90 days to indicate in writing if they do not want their union recognized. If either partner provides this indication in writing the union will be administratively dissolved with no consequences. All of these unions will be dated retroactively to the date they were made affording all the bundle of rights for that time frame. 

In addition all transgendered individuals who were married and subject to a legal action which nullified all or any part of their bundle of rights will be entitled to full restoration of all rights they were denied. If for any reason the situation is such that restoration cannot be made (inheritance was spent) then the state where the nullification was made will have the responsibility of full restoration. 

Effect: In all future marriages where the parties to the marriage have not acquired a Civil Union status, either party to the marriage may end their participation with no civil consequences whatsoever and hence have no grounds for any form of civil legal suit. Any remedy to the dissolution of marriage will be under the auspices of the church.

